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1.- Food as an industrial product 
 
Food is an industrial product with peculiar origin and destination, which make it 
possible to distinguish it from others1. It is provided by nature and, notwithstanding 
the transformations to which it is subjected for different purposes by industry, it 
continues to be regarded as part of nature because it is the only and irreplaceable 
source of nutritional sustenance for human beings. 
Society has integrated food production, distribution and consumption into the 
complex economic circuits, distancing it not only from its original end (with the 
enhancement of its aesthetic and energy effects) but from its close link with 
agriculture and the most immediate environment. There is no doubt that the financial 
system has found options for enrichment in the food system through globalising 
strategies of its operations and processes. 
The elimination of technical barriers and obstacles has been a priority that, since the 
beginnings of international trade, has entailed the worldwide expansion of risks. As 
food ceases to be natural by being subjected to the effects of industrialisation, there 
are implications at the level of health, but also in economic, environmental and even 
cultural terms. The negative socioeconomic effects of the crises of recent years are, 
on balance, the most important consequences of such episodes, which have caused 
few human deaths but many financial losses. 
Moreover, international food trade connects different regulatory practices and modes 
of risk management. In contrast to countries such as the United States, Australia or 
Canada, where scientists of independent agencies adopt the decisions, the EU 

 so-called “analysis system”.Member States share the

																																																							

2 In this system, despite 

	

(1) See, in general, my book Régimen jurídico de la Seguridad Alimentaria. De la policía 
administrativa a la gestión de riesgos , Marcial Pons, Madrid-Barcelona, 2007. 

(2) For a description of the risk analysis system and the three elements that form it – i.e., risk 
assessment, management and communication – see Rodríguez Font M., La política europea en 
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establishing a similar model of agencies, the competent organisations for adopting 
decisions and, in short, risk management are, as known, the public powers, mainly 
governments and administrations. They exercise their options considering the 
scientific opinions of assessors while, for example, carrying out analyses of the 
advantages and disadvantages in which they consider the economic and health 
implications or the perception and acceptance by citizens of their possible 
resolutions. We find a good example in the so-called “cucumber crisis”3. 
 
 
2.- Chronology of events 
 
On 22 May 2011, the German Administration communicated through the Community 
early warning and response system for the prevention and control of communicable 
diseases a significant increase of citizens with the so-called Haemolytic Uremic 
Syndrome (HUS)4. 
Experts at the University Clinic of Münster identified the Enterohemorrhagic 
Escherichia coli  as the bacteria that caused the outbreak; an infrequent mutation of 
the Escherichia coli bacteria (hereafter E. coli), variant 0104H4, which was isolated 
in stool tests of patients. This unusual and especially aggressive serogroup, 
resistant to many medicines, produced renal insufficiency in human beings, 
generating toxins (Shiga toxins or Verotoxins) harmful to red blood cells and 
kidneys. The infectious outbreak, fatal in some cases, almost exclusively affected 
the north of the country, with the main source in the city of Hamburg. 
Four days later, when the number of deaths reached three, the Hamburg Health 
Senator, Cornelia Prüfer-Storcks, identified to the media cucumbers from Andalusia 
as the cause of the infection, based on the analyses conducted by the Institute of 
Hygiene of the city-state. The President of the Spanish Agency for Food Safety and 

 Nutrition (AESAN) contacted the European Commission which, unfamiliar with the
issue, requested time to gather information. 
																																																																																																																																																																												

materia de seguridad alimentaria, in Luis Ortega (ed.), La seguridad integral europea, Lex Nova, 
Valladolid, 2005. 

(3) See Paganizza V., Dai cetrioli spagnoli ai semi di fieno egiziani: crisi risolta?, in this Riv., 
www.rivistadirittoalimentare.it, n. 3-2011, 31. 

(4) Account of the events prepared based on the chronology provided by the Spanish Ministry of 
Health, Social Policy and Equality, available on the Internet at www.msps.es (last accessed on 9 
September 2011) and the news reports broadcast by RTVE, available on the Internet at www.rtve.es 
(visited Sept. 9, 2011). 
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That same evening at 8.30 pm, the Commission, after prior notification to the 
Spanish Agency, communicated through the Rapid Alert System for Food and Feed 
(RASFF) the outbreak that had occurred, locating its origin in the two producers in 
Spain. 
On Friday 27 the Government of Andalusia suspended the consignments of 
cucumbers of the batch indicated, after taking samples from the floor and soil of the 
greenhouses. Within a few hours, the Community Executive issued a 
communication in which it recognised that it had activated the alert hastily, opening 
a new channel of investigation that pointed to a possible contamination during 
transport, handling or packing of the vegetables. 
On the morning of the 28, the Laboratorio de Referencia de Lugo (Lugo Reference 
Laboratory) conducted its own analyses and Germany repeated its initial 
examinations with the original samples and some new ones. Meanwhile, the 
European Commission, at the request of ministries and the AESAN, recommended 
that, given the lack of evidence about the source of the infection, the Member States 
should not close their borders. 
On 31 May, Prüfer-Storcks finally confirmed that the pathogenic agent detected in 
the cucumbers did not coincide with the one that caused the epidemic, although she 
defended her action as the vegetables were infected with the bacteria, albeit another 
variant of it5. 
The following day, the German Minister of Agriculture Ilse Aigner praised the 
management of the health authorities in Hamburg. Meanwhile, the Commission lifted 
the alert on cucumbers and the Lugo laboratory confirmed the negative results of the 
samples taken in the fruit and vegetable warehouses. 
 
 
3.- Risk communication: were procedural errors made?  
 
The risk communication element, within the analysis system, requires fluid and 
constant information exchange between assessing and managing organisations and 
of both of them with industry, the scientific community and citizens in general. 
According to the official chronology of events, the communication to the media by 

ties was not only issued before the corresponding alert 
SFF, but even before informing the Commission about 

the German health authori
notification through the RA

																																																								

(5) A variant that would not have occasioned these results as, according to the World Health 
Organization, the E. coli are mostly inoffensive bacteria that in general are found in the intestines of 
ruminant animals (cows, sheep, goats). 
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the critical episode6. 
It is clear that identifying Spanish cucumbers as the source of the infectious 
outbreak damaged the image of Andalusia and, by extension, the rest of the country. 
However, was this damage the result of legally culpable behaviour? Was there a 
breach, as pointed out by politicians, producers and journalists, of the defined 
procedures? Did the European Commission fail by issuing the alert exclusively 
based on the declarations of the Hamburg health authorities and, therefore, on a 
single scientific source? Was a risk assessment prepared by the highest authority on 
the subject mandatory?  
The 27 EU Member States, the Commission as the managing organisation and the 
EFSA, as well as Norway, Switzerland, Liechtenstein and Iceland, participate in the 
current Rapid Alert System7. 
The procedure is as follows: when a member of the network has any information 
relating to the existence of a serious direct or indirect risk to human health deriving 
from food, it must immediately notify the Commission, enclosing a detailed 
explanation of the reasons for the actions taken and all the additional relevant 
information so that it can be promptly transmitted to the other participants.8 
According to Regulation (E

																																																							

U) No 16/2011 of 10 January 2011, the Commission9, 

	

(6) See Borghi P., Risk-related Communication and Food-related Communication: What Information 
to Consumers?, in this Riv., www.rivistadirittoalimentare.it, n. 2-2011, 49. 

(7) See the document from the Directorate General for Health and Consumers of the European 
Commission entitled "Rapid Alert System for Food and Feed in the European Union", available at 
http://ec.europa.eu/food/food/rapidalert/docs/rasff30_booklet_es.pdf; See also, among others, Petrelli 
L,. Il Sistema di allarme rápido per gli alimenti ed i mangimi, in this Riv., 
www.rivistadirittoalimentare.it, n. 4-2010, 14; Bánáti D. and Klaus B., 30 Years of the Rapid Alert 
System for Food and Feed - An overview on the European Alert Network, combined with a case 
study on melamine contamined foods, in European Food and Feed Law, 2010, fasc. 1.; Mahy A., 
Food: Clear-cut Legal Basis for the RASFF: Mere Formalisation or a Concrete Move Forward?, in 
European Journal of Risk Regulation n.1, 2012; Rodriguez Font M., Redes de alerta alimentaria y su 
articulación en la estructura territorial del Estado, in Revista de Estudios Autonómicos y Federales, n. 
15, 2012. 

(8) Article 50 of the European Parliament and Council Regulation (EC) No 178/2002 of 28 January 
2002 laying down the general principles and requirements of food law, establishing the European 
Food Safety Authority and laying down procedures in matters of food safety. 

(9) Commission Regulation (EU) No 16/2011 of 10 January 2011 laying down implementing 
measures for the Rapid Alert System for Food and Feed (article 8). On this regulation see Fernández 
Marilgera E., El Reglamento (UE) n° 16/2011 de la Comisión por el que se establecen medidas de 
ejecución del Sistema de Alerta Rápida RASFF, in Revista de Derecho Alimentario, March 2011, and 
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clearly identifying the product and risk and offering information about its traceability, 
can issue one of the following four notifications: information notification, information 
notification for attention, border rejection notification and information notification for 
follow-up10. 
The alert notification – such as in this case – is made by any member of the network 
to the Commission contact point within 48 hours from the moment the risk was 
reported to them; “including all information available regarding, in particular, the risk 
and the product from which the risk derives (…) The fact that not all relevant 
information has been collected shall not unduly delay transmission of alert 
notifications.”11. 
After reception, the Commission contact point has 24 hours to transmit alert 
notifications to all members of the network, with prior verification of a closed list of 
circumstances. The European institution must “verify the completeness and legibility 
of the notification,” in particular whether the appropriate data from the dictionaries 
provided were selected; check “the correctness of the legal basis given for the cases 
of non-compliance found” and examine “if the subject of the notification falls within 
the scope of the network.” It will “ensure that the essential information in the 
notification is provided in a language easily understandable, (…) verify the 
compliance with the requirements laid down in the Regulation” and, finally, it will 
“identify recurrences of the same professional operator and/or hazard and/or country 
of origin in notifications.”12. 
In this respect, some doubts about the Commission’s action in this crisis are 
dispelled. The points of the alert notification which it had to verify do not include, in 
any case, the request for a contrast analysis of a scientific nature concerning the risk 

 communicated13. Its task was to check aspects which are, on most occasions,

																																																																																																																																																																												

Capelli F., Il regolamento (ue) n. 16/2011 della commissione europea sul “sistema di allarme rapido” 
in materia di prodotti alimentari e di mangimi”, in Alimenta, vol. XIX, n. 4. 

(10) Articles 3 to 6, respectively. 

(11) Article 3 of the Commission Regulation (EU) No 16/2011. 

(12) Article 8 of the Commission Regulation (EU) No 16/2011. 

(13) About the role of the Commission as coordinator of the RASFF and its powers of intervention, see 
Case T-212/06, Bowland Dairy Products Ltd v. Commission. In particular, concerning the 
Commission as a member itself and its legitimacy to make notifications to the system which directly 
conflict with notifications made by Member States see Lawless J., Conflicting Notifications in the EU’s 
Rapid Alert System for Food and Feed (RASFF): ‘Destabilization’ 1 in Food Risk Communication?, in 
European Journal of Risk Regulation n. 4, 2010. 
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merely formal. In any case, it was not the Commission that should have scientifically 
checked the source of the outbreak but, rather, Germany. 
Neither was a risk assessment by the EFSA mandatory. As a member of the 
network all messages must be sent to it, so that it can pursue its tasks of monitoring 
the risks derived from food, providing the Commission and the States with the 
necessary information for its analysis. In fact, strictly speaking, only at the initial 
stage, it may or may not intervene supplementing “the notification with any scientific 
or technical information” in order to facilitate “rapid and appropriate risk 
management action” by the twenty-seven14. 
The provisions concerning the RASFF contained in Regulation (EC) No 178/2002, 
also affect the rules of confidentiality applicable to the alert system, warning that the 
“information available to the members of the network relating to a risk” will be, in 
general, “available to the public.”15. Article 10 of the same regulation states 
something similar when, in general terms, it lays down that “where there are 
reasonable grounds to suspect that a food or feed may present a risk [for health], 
and depending on the nature, seriousness and extent of that risk, public authorities 
shall take appropriate steps to inform the general public.” 
Everything indicates that, as we have said, the German Executive spoke to the 
media before issuing notification of the alarm to the Commission, something widely 
criticised in Spain. According to the aforementioned articles, it does not seem to 
have acted outside the margin permitted by the Food Safety Regulations, which do 
not even advise following a specific order between the two types of communication: 
the internal one within the network and the external one to citizens. And neither does 
it explicitly mention that the initial notification must be supported by specific scientific 
evidence16. 
A separate matter, as we shall see next, is whether there were “reasonable grounds” 
to suspect that the food could pose a risk, which in fact is the core of the question 
and the necessary assumption that would justify not only the communication to the 

of the alert itself, as well as the other management public but the activation 
measures17. 
																																																								

(14) Article 50.2 of the European Parliament and Council Regulation (EC) No 178/2002. 

(15) Article 52 of Regulation No 178/2002. 

(16) About risk communication and its legal problems observed from the case of E.coli outbreak, see 
Rodriguez Fuentes V., Risk Communication, in this Riv., www.rivistadirittoalimentare.it , n. 2-2011, 
47. 

(17) As it has been determined by the European Court of First Instance, the initial notifier is 
responsible for damages caused to individuals in case of unfounded or precipitated alerts. See the 
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4.- Risk management: error in assessing and in managing risk, or scientific 
uncertainty? 
 
The decision by Germany and the countries that followed it to restrict, albeit based 
on recommendations, the placing on the market of Spanish products has been 
widely condemned for being understood as an exclusive competence of the 
Commission. 
Article 53.1 of the Regulation No 178/2002 of 28 January 2002, regulating 
emergency measures that can be adopted when it is clear that the probability that 
food originating in the Community “is likely to constitute a serious risk to human 
health, animal health or the environment”, could undermine this conception. It is true 
that the Commission, acting “on its own initiative or at the request of a Member 
State, shall immediately adopt one or more of the following measures, depending on 
the gravity of the situation”: “suspension of the placing on the market or use of the 
food in question,” “laying down special conditions” or “any other appropriate interim 
measure”; this will happen, however, only in the case “that such risk cannot be 
contained satisfactorily by means of measures taken by the Member States 
concerned.” 
This precept must be related with Article 50.3 of Regulation No 178/2002 and with 
the provisions of Article 7 on the precautionary principle, in order to conclude 
whether the German Executive could legitimately “limit” the placing of Spanish 
products on the market in its territory.  
According to Article 50.3 of the Regulation there are three possible scenarios which 
can be grounds for an immediate alert notification to the Commission given the 
eventuality of a risk requiring rapid action: the first is “any measure they adopt which 
is aimed at restricting the placing on the market or forcing the withdrawal from the 
market or the recall of food.” The second is the issuing of “the recommendation or 
agreement with professional operators which is aimed, on a voluntary or obligatory 

 basis, at preventing, limiting or imposing specific conditions on the placing on the

																																																																																																																																																																												

judgment known as Malagutti-Vezinhet v. Commission, 10 March 2004 (Case T-177/02). González 
Vaqué L., L'arrêt "Malagutti-Vezinhet": Qui est responsable de l'information fournie par le système 
communautaire d'alerte rapide?, in Revue du droit de l'Union européenne, n. 4, 2004. Albisinni F., La 
sicurezza alimentare veicolo di innovazione istituzionale, in this Riv., www.rivistadirittoalimentare.it , 
n. 4-2009, 6, at p. 10. 
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market or the eventual use of food.” Lastly, “the rejection, related to a direct or 
indirect risk to human health, of a batch, container or cargo of food or feed by a 
competent authority at a border post within the European Union.” 
The key lies in what is understood by “serious health risk” or by “scientific 
uncertainty” with respect to the harmful effects of a food, which is the foundation of 
the measures adopted based on the precautionary principle18. 
This principle, which appeared with a normative nature for the first time precisely in 
1970s Germany, has been invoked in various health crises: in “mad cow” disease, 

a principle not only of environmental but also food 
 residue oil crisis”. Its application means that, when after 

which consolidated it as 
legislation19, or in the “olive
																																																								

(18) On a decision in contexts of uncertainty see, in general, the excellent book by Esteve Pardo J., El 
desconcierto del Leviatán. Política y derecho ante las incertidumbres de la ciencia, Marcial Pons, 
Madrid-Barcelona, 2009. 

(19) In the vast legal literature on this principle, see Costato L., Il principio di precauzione nel diritto 
alimentare europeo, in Revista de Derecho Agrario y Alimentario, n. 54, 2009; Borghi P., Le 
declinazioni del principio di precauzione, in Riv. Dir. Agr., 2005, I, p. 711; Bruno F., Il principio di 
precauzione tra diritto dell’Unione Europea e WTO, in Dir.giur. agr e dell’ambiente,  2000; Von Moltke 
K., The relationship between policy, science, technology, economics and law in the implementation of 
the precautionary principle, in Freestone D. and Hey E. (eds.), The precautionary principle and 
international law, Kluwer Law International, La Haya, 1996; Schlacke S., Foodstuffs Law and the 
precautionary principle: normative bases, secondary law and institutional tendencies, Joerges C., 
Ladeur K. H. and Vos E., Integrating scientific expertise into regulatory decision-making, Nomos, 
Baden-Baden, 1997; Baghestani-Perrey L., Le principe de précaution: noveau principe fondamental 
régissant les rapports entre le droit et la science, in Recueil Dalloz, n. 41, 1999; Corcelle G., La 
perspective communautaire du principe de précaution, in Revue du Marché Commun et de l´Union 
Européenne, n. 450, 2001; Alemanno A., Le principe de précaution en Droit communautaire. 
Stratégie de gestion des risques ou risque d´atteinte au Marché intérieur, in Revue du Droit de 
l´Union Européenne, n. 4, 2001; Sadeleer N., Environmental principles. From political slogans to 
legal rules, Oxford University Press, Oxford, 2002; Reflexiones sobre el Estatuto jurídico del principio 
de precaución, in Revista de Derecho Ambiental, n. 25, 2000; Le statut juridique du principe de 
précaution en droit communautaire: du slogan à la règle, in Cahiers de Droit Européen, n. 1 and 2, 
vol. 37, 2001; Icard P., Le principe de précaution: exception à l´application du droit communautaire?, 
in Revue Trimestrielle de Droit Européen, n. 38, vol. 3, julio-septiembre 2002; Le principe de 
précaution façonné par le juge communautaire, in Revue du Droit de l´Union Européenne, n. 1, 2005; 
Collart Dutilleul F., La responsabilité de l´industriel: à propos de la mise en oeuvre du principe de 
précaution dans le secteur agro-alimentaire, in Revista General de Derecho, vol. 32, 2002, and 
Collart Dutilleul F. et Lorvellec L., Principe de précaution et responsabilité dans les secteur 
alimentaire, Lorvellec L., Écrits de droit rural et agroalimentaire, Dalloz, 2002; Gros M. and Deharbe 
D., La controverse du principe de précaution, in Revue du Droit Public, n. 3, 2002; Romeo Casabona 
C. Mª, Principio de precaución, bioseguridad y Derecho europeo, Romeo Casabona C. Mª (Dir.): 
Genética y Derecho II, CGPJ, Madrid, 2003; Franc M., Traitement juridique du risque et principe de 
précaution, in Revue Européenne de Droit Public, n. 1, vol. 15, 2003; Ladeur K. H., The introduction 
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the assessment of the information available effects harmful for health derived from a 
food are observed, although there is still scientific uncertainty, interim risk 
management measures can be legitimately adopted pending additional information 
allowing a more exhaustive determination.  
With this precautionary approach – which, moreover, is latent in all 21st century food 
legislation –, there is a considerable expansion of public intervention powers: 
scrupulous compliance with the law by operators in the sector does not exempt them 
from being subject to measures that can involve major economic damages when the 
uncertainty about the risk is verified by experts20. 
Although in order to invoke the precautionary principle it is not necessary for the 
existing knowledge to be sufficiently conclusive to safely establish a nexus of union 
between food and risk, the “evidence” of this causal relation and of the probability of 
a result harmful to health does have to be sufficient. Germany’s error was the 
unfounded and imprudent attribution to the Spanish cucumber of the source of the 
infection without having previously scientifically checked that the strain of E. coli 
found in vegetable samples was the same that caused the epidemic infectious 
outbreak. 
Are we to understand that, given that it was a mistake – as was recognised –, the 
procedurally regulated examinations that would have made it possible to conclude 

 that there were two distinct variants of the bacteria were carried out defectively or

																																																																																																																																																																												

of the precautionary principle into EU law: A pyrrhic victory for environmental and public health law? 
Decision-making under conditions of complexity in multi-level political systems, in Common market 
law review, vol. 40, N. 6, 2003; Bourrinet J. -Snyder F., La sécurité alimentaire dans l´Union 
Européenne, Bruylant, Bruselas, 2003; Castaing C., La mise en oeuvre du principe de précaution 
dans le cadre du référé-suspension, in Actualité Juridique-Droit Administratif, n. 43, 2003; Cazala J., 
Food safety and the precautionary principle: the legitimate moderation of Community Courts, in 
European Law Journal, n. 5, vol. 10, 2004; Heyvaert V., Facing the consequences of the 
precautionary principle in European Community law, in European law review, n. 2, 2006; Szajkowska 
A., The impact of the definition of the precautionary principle in EU food law, in Common market law 
review, vol. 47, n. 1, 2010. 

(20) From the Pfizer case there has been no such ideal scenario to consolidate what is meant by a 
correct risk management and a successful aplication of the precautionary principle as in the 
resolution of the European Court in the case known as Gowan . In this judgment we can see how the 
arguments of the Court of Justice of the European Union fall, one by one, forcing us to wonder 
whether the discretion enjoyed by the Administration in the current system of intervention on food has 
a limit. See an extensive analysis of this sentence in Alemanno A., Case C-79/09, Gowan Comercio 
e Serviços Lda v International. Ministero della Salute, Judgment of the Court of Justice of the 
European Union (Second Chamber) of 22 December 2010, nyr', in Common Market Law Review, vol. 
48, n.4, 2011. 
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not at all? Given that the precautionary principle can only be justified and invoked 
when all the procedural verifications have been exhausted and yet scientific 
uncertainties remain, there could, at least, be doubts about its correct application in 
this critical episode. 
It is impossible to know now if this was really due to a lack of scientific rigour, to an 
error or to the hastiness of the competent health authorities managing the crisis. 
What is clear is that the uncertainty that should have intervened in order to apply the 
precautionary principle and adopt the measures taken, including the activation of the 
network through the alert notification, could be questioned. 
The general principles of the so-called “good risk management” become especially 
important when invoking the precautionary principle21. For reasons of space we will 
focus only on the former: that of proportionality, which demands that the measures 
adopted are proportionate to the level of health protection chosen22. 
When it publicly accused Spanish vegetables of being contaminated, Germany had 
two hundred recorded cases of people affected by HUS but only three deaths, two of 
them of people of advanced age, eighty-nine and eighty-four years. In Spain, the 
theoretical source of the infection, there was not a single case. 
Even today, when the number of people has not exceeded the forty, it is much lower 
than the number of those who die annually from seasonal influenza (between two 
hundred and fifty thousand and half a million people throughout the world, according 
to the WHO)23. 
The accusation made by the Hamburg Senator seems disproportionate to the 
scientific reality of the risk and was founded on limited epidemiological data. In the 
recommendation to not consume cucumber and other vegetable products the simple 
omission, at least in the media, of the place of origin of those being analysed would 
have greatly reduced the damage to Spain’s image. 
We will see in the following months what the considerations of the European judicial 

correct application of the precautionary principle if the bodies are regarding the 

																																																								

(21) See the Communication from the Commission on the precautionary principle COM(2000) 1. The 
general principles of good risk management are those of proportionality, non-discrimination, 
consistency, analysis of costs and benefits deriving from action and lack of action, and study of the 
scientific evolution. 

(22) Article 7, which in the Food Safety Regulations regulates the precautionary principle, establishes 
that the measures that, based on it, are adopted shall be proportionate and shall not unnecessarily 
restrict trade beyond what is necessary, bearing in mind the technical and economic feasibility and 
other factors considered legitimate for the problem in question. 

(23) Data available on the Internet at www.who.int (visited Sept. 9, 2011). 
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announced lawsuit of certain producers goes ahead. The Administrations must 
demonstrate uncertainty in the Courts, the basis of their decision to apply the 
principle; and the Courts must decide if the risk assessment on which their 
resolution was based justified it at the time, while they examine the proportionality of 
the measures24. 
Like any risk reduction strategy, an incorrect or overly-strict interpretation of the 
precautionary principle can slow down economic development, generating a state of 
concern, of alarm, in the industrial sector; especially the food sector, which is 
increasingly under question. 
 
 
5.- Traceability and its limits and alternatives 
 
The “integrated approach” of the food chain defined under the slogan from farm to 
fork is the governing principle of the current safety policy, which finds its best ally in 
the so-called “traceability”. This is defined as “the ability to trace and follow a food, 
feed, food-producing animal or substance intended to be, or expected to be, 
incorporated into a food or feed, through all stages of production, processing and 
distribution.”25. 
Traceability becomes essential with the current delocalisation of activities that 
participate in each of the links on the food chain, as the spatial-temporal distance 
between preparation and consumption makes it more difficult, if it were possible, to 
guarantee the quality level sought. A food consignment affected by a problem can, 
because of the industrialisation of its production, mean the contamination of 
thousands of units; which can be dispersed all over the planet, spreading the health 

ts. risk and multiplying its effec

																																																								

(24) This was done in Spain, not so long ago, in the context of the “olive residue oil crisis”. The first 
verdicts of the Tribunales Superiores de Justicia (High Courts of Justice) did not see as justified the 
uncertainty alleged by the health ministries of the autonomous communities given the clear 
inexistence of new data on the cancerous effects of the product or of the new regulation that would 
place the presence of polycyclic aromatic hydrocarbons above the permitted thresholds. The 
Supreme Court, however, adopted the opposite assessment and concluded that there were data that 
confirmed the danger of the product, and that therefore the damages derived from the cautionary and 
transitory suspension decided based on a food alert should not be considered anti-juridical and 
therefore cannot be indemnified. For an analysis of the judicial decisions on this crisis, see Rodríguez 
Font M., De nuevo sobre el caso del aceite de orujo. La STSJ de Andalucía de 5 de enero de 2006, 
in Justicia Administrativa, n. 37, 2007. 

(25) Article 3.15 of Regulation (EC) No 178/2002. 
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The traceability systems not only link production and marketing stages but 
organisations from distinct origins and even countries, as in the case analysed. On 
most occasions, the source of contamination is in the origin, but a vegetable can 
only be the “accidental host” of pathogenic E. coli. The contagion in these cases 
comes, according to experts, from faecal remains of bovine and ovine animals that 
reach man orally, the processing of food and contaminated water, infected hands or 
direct contact with the sick. 
Through the tracing systems implemented, the German authorities were able to 
discover the origin of the suspicious cucumbers. No significance was given to the 
absence of cases in Spain, something which could have redirected the moment of 
contamination to another point on the chain, such as transport, storage or handling 
of the product in Germany. It seems that the invisibility of the processes involved in 
the preparation of food generates insecurity only in moments of doubt, while in 
periods of normality the “fiction” of the control of the production chain efficiently 
takes effect. 
Controls exist, and the fact is that they are growing exponentially. There are public 
controls and an undoubted intensification of the self-regulation of the food sector 
through self-controls, standards and private certification systems. Would this and 
other crises have been resolved with more controls? Is an increase in controls, in 
fact, efficient? Are they the only way of avoiding episodes of this kind?  
Some voices point out the need to revise the model on which we base food safety, 
orienting it to the postulates of so-called “food sovereignty”. The basic foundations of 
this project involve encouraging the development of agriculture at local level which is 
respectful of the environment, facilitating toxin-free production and therefore bringing 
about risk reduction in consumption. A design that allows the presence and 
improved working conditions of farmers and producers in local communities and 
that, by guaranteeing sufficient supplies, quantitatively reduces intermediaries in the 
chain and the transformations to which food is subjected, minimising the critical 
points which can produce contaminations. 
World agricultural and economic policy, however, is moving in the opposite direction; 
and the cucumber crisis is, without doubt, only the first “crisis” of this decade. 
 
 
6.- Proposal for modifications of the System 
 
The imprecision of the concepts on the precautionary principle would recommend, 
first, establishing Community standards for strengthening procedurally regulated 
production of scientific knowledge – tests, analyses, counter-analyses – which in the 
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different Member States must serve as the basis for possible management 
measures.  
It would also be advisable to know what is included – in the context of its powers to 
verify the alert –, for example, in the generic obligation of the Commission to verify 
“compliance with the requirements established by Regulation No 178/2002”; or, to 
take an obvious example, who determines “the gravity and extent” of the risk that 
justifies a direct communication to the population and through which channels.  
Lastly, the revision of the Rapid Alert System for Food and Feed cannot be 
postponed if we consider the following: 
Firstly, the role of the European Food Safety Authority. If the objective is for the 
EFSA to be the world reference in risk assessment, it is unthinkable that its 
intervention in the first moments of a possible crisis is so limited and, also, optional. 
If its general functions are those of technical-scientific support to the Commission in 
the interpretation and examination of risk determination opinions, and if it can 
provide assistance in the crisis management procedures underway and its tasks 
include that of formulating independently and on its own initiative conclusions and 
guidelines that can even be directed at the public26, why does the regulation that 
creates it insist on turning it into an “authority without authority”? If expert opinion 
must form the basis of political risk management, why not make use of the European 
organisation with most expertise? 
Secondly, the Commission. Despite its obligation to act urgently, it should be able, 
before the activation of the alert, to formally contact the country or countries 
concerned. In this way, it could give them a hearing, a platform in short, to offer data 
and, where appropriate, risk assessments of the food in particular or the pathogen 
threatening it. The possible risk management decisions, including the 
communication thereof, could then be adopted on a more verified and, therefore, 
solid basis. 
Lastly, in terms of statements made to the media, we have already pointed out that 
the risk notifications and recommendations made by the German state were 
understandable. However, given the apparent uncertainty and the circumstances of 
the epidemiological investigation, this went beyond what was admissible by 
identifying a country on a map, inflicting entirely gratuitous damage. And it was 
identified without even consulting the Spanish health authorities about whether they 
had detected similar cases. The obligation to scientifically document, with verified 

nitiate an alert procedure should be laid down in law. analyses, the risk that can i

																																																								

(26) Articles 23 and 29 of Regulation No 178/2002. 
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Whether through the Commission or directly between states, an exchange of 
information prior to the activation of the network with those countries that can 
contribute evidence or results is imperative. Moreover, following this procedure, 
there is a partially reduced probability of the real causes of a risk modifying or 
destroying the scenarios in which the contamination has occurred, hindering the 
investigative activity of the countries concerned, which are unaware of the risk until 
they are notified of the alarm. 
All communications about food risks – improvised or formal, whether there is limited 
or ample data, doubts or scientific certainty –, even independently of the 
organisation making it, condition consumer habits: in most cases we remove the 
product from our diet en masse for a relatively long period of time. 
This confirms something which has been observed: any food crisis – whether real or 
fictitious – becomes, almost unavoidably, an economic crisis for the industrial sector. 
According to official figures of the Ministry of Agriculture of the Government of 
Andalusia, the closure, at least partially, of the markets of Germany and other 
countries inside and outside the EU – such as Austria, the Czech Republic, Belgium, 
Russia, France and Finland – caused, in terms of cucumbers alone, a reduction of 
revenue of more than 75 million euros. We can also note an important collateral 
effect: the extension of the “blockade” to all other vegetables and some fruit from the 
same origin. 
The Spanish Federation of Associations of Producers and Exporters (FEPEX) 
estimated total weekly losses of 200 million euros; without mentioning the damages, 
which as they are invisible are unquantifiable, to the credibility of the production and 

ducts that implicitly bear the brand “Spain”distribution system of all pro

																																																							

27. 

	

(27) Over several weeks, the media discussed diverse measures that, by way of compensation, could 
be claimed or adopted by Spain, private individuals and organisations concerned, or the European 
Commission. 
The business professionals have at no time ruled out the possibility of submitting individual and 
collective actions against Germany, even encouraged by the Government itself. This has been the 
case of Frunet or the Union of Small Farmers (UPA) of Andalusia which announced legal actions 
against Germany for “non-compliance with European regulations on food safety”, specifically for the 
incorrect application of the precautionary principle. 
On the Government side, the initial exploration of existing legal channels led the Abogacía General 
del Estado (Legal Assistance Department) to study the possibility of lodging the appeal for non-
compliance provided for in articles 258 to 260 of the Treaty on the Functioning of the European 
Union, for failure to act with due prudence in implementing the early alert. The apparent initial 
indignation, however, gave way to the prioritising of informative campaigns to recover the markets 
and defend the sector, and complementary financial aid, such as a line of special funding open by the 
ICO (Official Credit Institute). 
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ABSTRACT 
 
Critical episodes in food safety are a valuable opportunity for public powers to 
complete and improve the current intervention system. Certain gaps and lack of 
precision in the risk analysis system have recently come to light, revealing the 
imperative need for greater coordination between the different competent authorities 

nd occasional amendments to the regulations, giving a more solid basis to 
rocedures for adopting risk management decisions. 
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Brussels, answering to the pressure of Spanish Euro-Deputies, adopted urgent measures for the fruit 
and vegetables sector which resulted in aid from budget funds of the Common Agricultural Policy 
(CAP). The Ministry for Agriculture and Fishing of the Government of Andalusia, has already 
recorded, in early September, 72 resolutions for compensations at a value of 2.3 million euros; 
corresponding to 64 individual producers, who will receive more than 750,000 euros, and eight 
organisations of fruit and vegetable producers which have been awarded more than 1.5 million. 


